AN INTRODUCTION TO
INTERNATIONAL CRIMINAL LAW
AND PROCEDURE

FIFTH EDITION

DARRYL ROBINSON

Queen’s University

SERGEY VASILIEV
Open University of the Netherlands

ELIES VAN SLIEDREGT
Tilburg University

VALERIE OOSTERVELD

University of Western Ontario

CAMBRIDGE

UNIVERSITY PRESS




Contents

Preface to the Fifth Edition

Table of International Cases

Table of National Cases

List of Abbreviations

List of Abbreviations of Book Titles

PartI Introduction

1

Introduction: What Is International Criminal Law?

1.1 Meaning of International Criminal Law

1.2 Other Concepts of International Criminal Law

1.3 Sources of International Criminal Law

1.4 International Criminal Law and Other Areas of Law
1.5 A Body of Criminal Law

1.6 International Criminal Law and Legal Theory
Further Reading

The Aims, Objectives, and Justifications of International Criminal Law
2.1 Introduction

2.2 What International Criminal Justice Is For

2.3 Other Goals

2.4 Other Critiques of Criminal Accountability

Further Reading

Part I Prosecutions in National Courts

3

Jurisdiction

3.1 Introduction

3.2 Forms of Jurisdiction

3.3 Conceptual Matters

3.4 Traditional Heads of Jurisdiction
3.5 Universal Jurisdiction

Further Reading

xvii
Xix
Ixi
Ixvii
Ixxi

—

oo i W W

12
17
21
25

27
27
28
36
2
44

47

49
49
49
51
52
56
68

xi



xil

Contents

National Prosecutions of International Crimes
4.1 Introduction

4.2 Overview of Practice

4.3 State Obligations to Prosecute or Extradite
4.4 Domestic Criminal Law and Jurisdiction
4.5 Statutory Limitations

4.6 Non-retroactivity

4.7 Ne Bis in Idem or Double Jeopardy

4.8 Political and Practical Obstacles

Further Reading

State Cooperation with Respect to National Proceedings

5.1 Introduction

5.2 International Agreements and Other Bases of Cooperation
5.3 Basic Features

5.4 Extradition

5.5 Mutual Legal Assistance

5.6 Transfer of Proceedings

5.7 Enforcement of Penalties

Further Reading

Part III International Prosecution

6

The History of International Criminal Prosecutions: Nuremberg and Tokyo
6.1 Introduction
6.2 1919 Commission on the Responsibility of the Authors of the War
6.3 Nuremberg International Military Tribunal
6.4 Tokyo International Military Tribunal
6.5 Control Council Law No. 10 Trials and Military Commissions
in the Pacific Sphere
Further Reading

The Ad Hoc International Criminal Tribunals

7.1 Introduction

7.2 International Criminal Tribunal for the Former Yugoslavia
7.3 International Criminal Tribunal for Rwanda

Further Reading

The International Criminal Court

8.1 Introduction

8.2 Creation of the ICC

8.3 Structure and Composition of the ICC
8.4 Crimes within the Jurisdiction of the ICC
8.5 Jurisdiction

69
69
69
74
77
81
83
84
86
88

89
&9
90
91
95
101
102
103
103

165

107
107
107
108
112

117
117

119
119
119
128
132

134
134
134
136
136
138



Contents

8.6 How the Court Works: An Overview
8.7 Complementarity

8.8 Gravity

8.9 Interests of Justice

8.10 Cooperation

8.11 Opposition to the ICC

8.12 Appraisal

Further Reading

9 Other Hybrid and Special Courts
9.1 Introduction
9.2 Courts Established by Agreement between a State and an International
Organization or between States
9.3 Courts Established by International Administration
9.4 Courts Established by a State with International Support
9.5 Relationship with the ICC
9.6 Concluding Remarks
Further Reading

Part IV Substantive Law of International Crimes

10  Genocide
10.1 Introduction
10.2 Protected Groups
10.3 Material Elements
10.4 Mental Elements
10.5 Other Modes of Participation
Further Reading

11 Crimes against Humanity
11.1 Introduction
11.2 Common Elements (Contextual Threshold)
11.3  Prohibited Acts
Further Reading

12 War Crimes
12.1 Introduction
12.2 Common Issues
12.3 Specific Offences
Further Reading

13 Aggression
13.1 Introduction and History: Criminalizing Aggression
13.2 Material Elements
13.3 Mental Elements

xiit

140
145
151
152
153
154
159
162

163
163

164
176
180
186
187
189

191

193
193
197
202
207
213
213

215
215
219
231
246

247
247
257
265
282

284
284
290
298



Xiv Contents

13.4 Prosecution of Aggression in the ICC
Further Reading

14  Other International Crime: Terrorism, Torture, and Ecocide
14.1 Introduction
14.2 Terrorism
14.3 Torture
14.4 Ecocide
Further Reading

15 General Principles of Liability
15.1 Introduction
15.2 Perpetration/Commission
15.3 Aiding and Abetting
15.4 Ordering, Instigating, Soliciting, Inducing, and Inciting
15.5 Common Purpose Liability
15.6 Planning, Preparation, Attempt, and Conspiracy
15.7 Command/Superior Responsibility
15.8 Mental Elements
Further Reading

16 Defences/Grounds for Excluding Criminal Responsibility
16.1 Introduction
16.2 1CC Statute and Defences
16.3 Mental Incapacity
16.4 Intoxication
16.5 Self-Defence, Defence of Others, and of Property
16.6 Duress and Necessity
16.7 Mistake of Fact and Law
16.8 Superior Orders
16.9 Other Defences
Further Reading

Part V International Criminal Procedure and Sentencing

17 International Criminal Procedure
17.1 General Issues
17.2 Actors
17.3 Rights
17.4 Jurisdiction and Admissibility Procedures
17.5 Investigation
17.6 Coercive Measures
17.7 Prosecution
17.8 Pre-trial Process

298
304

305
305
305
315
319
321

323
323
324
336
341
345
346
348
359
361

363
363
364
365
367
369
371
374
376
380
383

385

387
387
392
396
402
403
406
408
411



Contents XV

17.9 Evidentiary Rules 414
17.10 Guilty Plea and Admission of Guilt 416
17.11 Trial Stage 418
17.12 Appeals and Review 420
17.13 Offences Against the Administration of Justice 423
17.14 Concluding Remarks 423
Further Reading 425

18 Victims in International Criminal Justice 426
18.1 Introduction 426

18.2 Victims and International Criminal Justice 427

18.3 Definition of Victims 428

18.4 Protection of Victims and Witnesses 429

18.5 Victim Participation at the ICC 432

18.6 Reparations to Victims 441

18.7 An Assessment 443
Further Reading 445

19 Punishment and Sentencing 446
19.1 International Penal Regime 446

19.2 Purposes of Punishment 448

19.3 Sentencing Practice 450

19.4 Sentencing Procedures 456

19.5 Pardon, Early Release, and Review of Sentence 457

19.6 Enforcement 458
Further Reading 459
Part VI Relationship between National and International Systems 461
20 State Cooperation with the International Courts and Tribunals 463
20.1 Nature of the Cooperation Regimes 463

20.2 Obligation to Cooperate 465

20.3 States Not Party, International Organizations, and Other Entities 470

20.4 Authority to Seek Cooperation and Rights of Parties 472

20.5 Arrest and Surrender 473

20.6 Other Forms of Legal Assistance 475

20.7 Domestic Implementation 480

20.8 Non-compliance and Enforcement 481

20.9 Cooperation and Complementarity 483

20.10 Concluding Remarks 483
Further Reading 485

21 Immunities 486

21.1 Introduction 486



xvi Contents

21.2 Functional Immunity and Its Limits

21.3 Personal Immunity: No Exception Based on the Crimes Alleged
21.4 Personal Immunity: Inroads in International Courts

21.5 Conclusion

Further Reading

22 Alternatives and Complements to Criminal Prosecution
22.1 Introduction
22.2 Amnesties
22.3 Truth Commissions
22.4 Lustration
22.5 Reparations and Civil Claims
22.6 Local Justice Mechanisms
Further Reading

Index

492
496
498
511
511

512
512
514
521
525
526
527
528

529



