Table of contents

SUIMIMATY ....oocviineeeecerie s rsses i sss s st sras s s sa s s e s s a b s e ba s s n s ss s s XV
1 Introduction 1
2 Supranational, regional and international instruments 9
2.1 INOAUCHON.........oooeceeveerrees e sesastsne et st ssesasssasnss e s seeess et eranssasssassssasans 9
2.2 The Convention sur la Loi Applicable aux Ventes a Caractére International
d'Objets Mobiliers Corporels (The Hague) (1955) ..o 9
22,1 INtrOQUCHON. .....ceiieii ettt s ee e s en e e st n e e 9
2.2.2  Party autonomy ........cccccovvvuiemiimiricmeiies e s 13
2.2.3 Level of strictness of the criterion for a tacit choice of law............... 15
2.2.4 Indicators of atacit ChoiCE.......ccceeevviiiieccee e 15
2.3 The Rome Convention on the Law Applicable to Contractual
Obligations (1980)......c.veereereeererrenrercrerancesrnesceestasissererssesssssessessessessessssssmmesssssesens 16
231 INtrOQUCHON. ....ccveeer ettt eee e see s ee s s ecaee e aevenne 16
2.3.2  Party autOnOMY .........ccoervuiriiiiiininecieicee e s siae st st 19
2.3.3 Level of strictness of the criterion for a tacit choice of law............... 21
2.3.4 Indicators of a tacit ChoiCe ........ccocoveveivierieeeeteeeerree e 22
2.4 The Hague Convention on the Law Applicable to Contracts for the
International Sale of GOOdS (1986)........cccorreurerneureesinersesemesiseeseressnenasaseeasesessnes 25
241 INtroQUCHOMN......cciiiiiiertieeeiee e e et e bt erst et easaees e eaenn 25
2.4.2  Party aUtONOMY .......c.ccoeeiremiririirsrisesesrenr e s 27
2.4.3 Level of strictness of the criterion for a tacit choice of law............... 29
2.4.4 Indicators of atacit ChOICE .........eccviveeriererneniencreeee e 30
2.5 The Inter-American Convention on the Law Applicable to International
CoNTACtS (1994) ....oooeeereeceeeeieeee ettt sesees i sonnesaesses st seasase st srenen 31
2.5.1  IMrOQUCHON. ....cciieiiiciitieetcere et e s e e e e et en e ans 31
2.5.2  Party autonOmMY ......ccoevveermicii et s e 33
2.5.3 Level of strictness of the criterion for a tacit choice of law............... 35
2.5.4 Indicators of a tacit ChOICE ......c.cceerervuerereiirieee e crere s 36
26 TheRome I Regulation on the Law Applicable to Contractual
ODbLGAtIONS (2008).......evureremiecrseenisesissessessenssesiassssssssssserssassnssssssssssssssssnsransssssanss 38
2.6.1  INtrOAUCLION. ...coveciecriiriicceirierirr et eesaeeesreeres stere e b e aeereesbesaene 38
2.6.2  Party autonomy .........ccocoeemmirmriirestre ettt e e 39
2.6.3 Level of strictness of the cnterion for a tacit choice of law ............... 41
2.6.4 Indicators of @ tacit ChOICE ......cc.cvevirrereerirreeeeereere et rerie s creenaerees 43

VII



Table of contents

2.7 The Hague Principles on Choice of Law in International Commercial

3.1
32

33

Vil

Contracts (2015) ....oireereeenerierrie ettt et s et sras s nesen s 47
2.7 1 INETOAUCHION. ..cceeeieeee et ieeeie et ee e e s eeeeeeerveesesaeeseneessesressasennsaanses 47
2772 Party QULONOMY ....coeouerrerreiciinitini ettt e ss e renes 50
2.7.3 Level of strictness of the criterion for a tacit choice of law .............. 52
2.7.4 Indicators of @ tacit ChOICE .........ccueeremereereieccceiciecie e 52
National legal systems 55
INITOQUCHON. ......ovtvviect et eeeeee et et e benre e tsas s sess s ass shs e sessas s bsesassrensssnsrssnsneressnes 55
ATICA ...ttt eeee e s et e arasassrs s st rasses s snb s nece s et st st arassatesesseastesseren 55
32,1 GRANA..eiciiieecie ettt e a e e ree e e st be e s e enres 55
3.2. 1.1 INtroduCHON....cceeeveeeeeeeeteetie et s e sere s eaenn e et e enesrenas 55
3.2.1.2 Party autonomy ...........ecccoveremrecnenicniiniie et e 56

3.2.1.3 Level of strictness of the criterion for a tacit
ChoiCE Of 1aW ......ooviiiiiieeiccee et 59
3.2.1.4 Indicators of a tacit choice of law ........cccooeriirecviiiciienne 59
322 KeNYA.iioiciceiecrcrn s et s 60
3.2.2.1 INtTOAUCHOMN. .. .eouiireeeeeeeeeeeeee e ieve st en e e eae e e snesanees 60
3.2.2.2 Party aUtONOMY ....ccooeeveereeirireiresnreceiestore st e craecas e 61

3.2.2.3 Level of strictness of the criterion for a tacit
ChoiCE OF 1AW ..c.veveieicie e e 64
3.2.2.4 Indicators of a tacit choice of Iaw ........c.cocervveverniireriieenne, 64
3.2.3  NIGEHA oottt st s b b ene 66
3.2.3.1 INrOdUCHION. ....cc.veeeeeeieeetrecnteteeereteeereeseeesetesseeeressassesaaasene 66
3.2.3.2 Party @QUtONOMY .......ceoeririrruirnnirei i eens 66
324 SOUth ASTICA ..cccviiiciiiice ettt e st st e e e e s sbe e sraeeenee 68
3.2.4.1 INTOdUCHON. ....oc.eecereietereeeieteenerere e esaesseeste st erebaereereaseens 68
3.2.4.2 Party autOnomY .........ceccoeeiemirieicnemiiiisse i cse e saessesins 68

3.2.4.3 Level of strictness of the criterion for a tacit
choiCe Of JaW ..ottt e e 71
3.2.4.4 Indicators of a tacit choice of law...........ccociiviniiiiiiinns 72
AASIB. ettt sttt e s st bbb e R st b s a e s et e b st sRenaeneaes 75
33,1 CRINA...oiiiiiiecee ettt ev e et et a et st n e s sbane s e e e banten 75
3.3.1.1 INrodUCHON. ....cccveeieerereeee e etecercrre et e srer e s e sa e seas 75
3.3.1.2 Party autOnomy .........cccococoinieimininniinine s e 76
3.3.1.3 Tacit choice of IaW ....cceeviecriiiiee et s 79
3.3.2  HoNG KONttt e e 81
3.3.2.1 INtrodUCHON. . ..ccvvretiieeee ettt e te e e 81
3.3.2.2 Party autOnomY .........cceiiviiiiiiniinninnenees et 82



Table of contents

333

334

3.35

336

337

338

3.3.9

3.3.2.3 Level of strictness of the criterion for a tacit

ChOICE OF JAW ...ttt 84
3.3.2.4 Indicators of a tacit choice of 1aw .........ccceeevceeveiecriiecriennes 85
INAIA et st s e 87
3.3.3.1 INtroduCtON. ... ietieieee et ettt e ere e 87
3.3.3.2 Party autonomy ........ccoceiiiiiiinmecnieininn e 88
3.3.3.3 Level of strictness of the criterion for a tacit

Cho1CE OF 1aW ...oouveiiriiiccieeee e e 90
3.3.3.4 Indicators of a tacit choice of 1aw ........cocccecvveevrcrecciinine 91
INAONESIA.......viiiieiiii ittt babeenes 95
3.3.4.1 INtrodUCHON. .......ccviitiieieecrrce e ree e see e st e ae et e 95
3.3.4.2 Party amONOmY .......cc.cocviiiiiiiiiiiniiissieninricanseess e cceicecnases 95
JAPAI . e 97
3.3.5.1 INtrOdUCHON.......ccveeieeiecieccte et ettt eees 97
3.3.5.2 Party aUtONOmMY .....c.coeeeerrecierereieenie st 98
3.3.5.3 Level of strictness of the criterion for a tacit

choice Of IaW .....cceveeiieeeceec e e 99
3.3.5.4 Indicators of a tacit choice of Iaw .........cccocevviecvecincrnnnncnnnne, 100
MaCAUL.....c.o ittt et e e e et e e bae ettt s ere e enn 101
3.3.6.1 INtroduCHON. .......cvvieeicceeeete et s 101
3.3.6.2 Party autONOMY ......ccccoeeuirreiermrineirteere et anee e e 102
Malaysia.....c.coeeermreereiienirce e e 103
3.3.7.1 INtrodUCHON. .........coetiiiireieeecie et e s et e e e 103
3.3.7.2 Party aUtONOMY .....c.ccormrmteeirreemrircrcsi et esee e rerevenacsans 104
3.3.7.3 Level of strictness of the criterion for a tacit

choice Of IaW .......c.ooeveicerieeeereee e 105
3.3.7.4 Indicators of a tacit choice of law ........ccooovrvicervvnieriinnnneen, 106
SINZAPOTE ....c.covieeirieeiieiree et e e ssbs st e 107
3.3.8.1 INtroduCtion...........cccoeiieeeieiiriececiecee et 107
3.3.8.2 Party autonomy .......c..ccceomerimeremuccierene et 108
3.3.8.3 Level of strictness of the criterion for a tacit

choice Of 1aW .........cocoiiiiiie e 112
3.3.8.4 Indicators of a tacit choice of law .........cccceevvevciiieriicncnen, 112
SOUth KOTEA ..ottt s st srseneabn e saesseseans 114
3.3.9.1 INtrodUCHON........ccoeeiieiiecierecieee et 114
3.3.9.2 Party aUtONOMY ......c.occcreeueererenueeneenesserereeriesesesceeassesenes 115
3.3.9.3 Level of strictness of the criterion for a tacit

choice Of 1aW ..o 116
3.3.9.4 Indicators of a tacit choice of law .......ccccceveercrvennineennnne. 117

IX



Table of contents

3.4 AUSITALASIA......ceereeeeereeee e oo st stetsessess steberesmsestsbene s besses essssebbstesarnersnsssbestsssosens
3.4.1 Australia
3.4.1.1 INtroduCiON.......ceoivviireeee et sre e e ve s nnes

35

36

342

3.4.1.2 Party autonomy
3.4.1.3 Level of strictness of the criterion for a tacit

€hoice OF 1aW .....oovcvvicer e 121
3.4.1.4 Indicators of a tacit choice of 1aw .......ccccccvvrvievvcerivennninnnns 123
New Zealand ........cc.ooooverieciiiieiieectrec e s eeree e erae s st e s ee e taes 127
3.4.2.1 INtrodUCHON.......c.eoeeieieeievieeeeecie e e 127
3.4.2.2 Party autONOMY .......cccceeieeeirurrenciieiiineeee s srersse e 128
3.4.2.3 Level of strictness of the criterion for a tacit

ChOICE OF 1AW ...ttt 129

3.5.1.2 Party autonomy ........cceeriniiicnienmenenseeie et 132
3.5.1.3 Level of strictness of the criterion for a tacit
ChoICE Of 1aW ... e e 133
3.5.1.4 Indicators of a tacit choice of 1aw ............ovveecreeiiiiniiene, 133
3.5.2  RUSSIA....cciiiiicti ettt e e nt et b e e e e e ennneene 134
3.5.2.1 Introduction.......cccocceeeciiriieiireireerererer et ee e erees e e nene 134
3.5.2.2 Party autonomy ........ccccueirerriiirminisriniee s ssens s 134
3.5.2.3 Level of strictness of the criterion for a tacit
choice Of 1aW .......eeiiiie e e 135
3.5.2.4 Indicators of a tacit ChOICE .........ccceeeevrerrnreciererecieee e 137
3.5.3  SWItZErlAnd ......ccooovivveiiiiiierieeceecee e et et
3.5.3.1 Introduction.........c.........
3.5.3.2 Party autonomy
3.5.3.3 Level of strictness of the criterion for a tacit
choiCe Of 1AW ......eeoiieee e e e 142
3.5.3.4 Indicators of a tacit choice of 1aw .........c.ooevveeeieeierinccnnnen, 142
MIAAIE EaSt.....uoveeeeeiscienrern et st bse e ses b s eacssesssessssosses sasase s 144
3.6.1  ISTACBL ..o e s e 144
3.6.1.1 INtroduction.......cccoveceeevrueirniiiieescsere e ee et cssesnesesisene 144
3.6.1.2 Party QutONOMY .......c.coctimmeinermeciiiiintece it nennenes 146
3.6.2  TUIKEY .eeoveveereirecciee ettt ettt b s srn b e ar s 147
3.6.2.1 INtrodUCLION.....cceereeieeeieer i itieerreree e ssbeseeeseeseerae e emre s 147
3.6.2.2 Party autonomy ......ccccoveereirireernecrinnirerenece i ereesses e eens 148



Table of contents

3.6.2.3 Level of strictness of the criterion for a tacit

ChOICE Of 1AW ...t 150
3.6.2.4 Indicators of a tacit choice of law ........cocoeevvecrniiniicnnn, 150
3.7 NOMNAMETICA ......eeeerertitercrevereeseiee st enessssesssss e tensssaesse sese s ssbssssssass s rasssatsnsrsssassasas
37.1 Canada....coceuereuenne.
3.7.1.1 INtrodUCHiON....c..veeecee et ee e eeer e e se e et s

38

3.7.1.2 Party autonomy
3.7.1.3 Level of strictness of the criterion for a tacit

€hoICE OF 1AW ....c.eeveeeerrereecee et 154
3.7.1.4 Indicators of a tacit choice of law ..........cccevericennncinne, 156
372 QUEDEC ...ecveeecreeiiieteee e ee et et e ettt sasnena e 159
3.7.2.1 INOQUCHON. .........ocvveevieneieeneesietiee e e e e reee st reeeseeesveens 159
3.7.2.2 Party QULONOMLY .....ccovemrerrrrrenirnerserissesesnsiane e seeee s 160
3.7.2.3 Level of strictness of the criterion for a tacit
Cho1CE Of 1aW ... 161
3.7.2.4 Indicators of a tacit choice of law ............cccoeeomiiieiiiinnin, 162
3.7.3 United States 0f AMEMICA .........cccoovieviriectiieieerieeieereecree e e 162
3.7.3.1 INtrodUCHON. ....ocuvveereieeeierteeere et et eetee et eaesee e e 162
3.7.3.2 Party autonomy ............ccevvemiemcremcrincniecece e s 164
3.7.3.3 Level of strictness of the criterion for a tacit
choice Of 1aW .......c.coveeirreceeeceee e 166
3.7.3.4 Indicators of a tacit choice of law ..........ccoeeveevvvevrnninnnnne. 167
SOUtHAINIEIICA .......coooveeeeeircece et ee e sees s saeee e ses e er s s eteessnseesssssstsrsassres
3.8.1 Argentina
3.8.1.1 INtroduUCHON......ccvrerirretecreretre e et eesee e ere s e b v e 168
3.8.1.2 Party autonomy .........cccociiiviniiiiniinin s 169
3.8.1.3 Level of strictness of the criterion for a tacit
choice Of 1aw ..o 170
3.8.1.4 Indicators of a tacit choice of law ...........ccoeeveeiiiee, 171
3.8.2  Brazil oo ettt s 172
3.8.2.1 INtroduction...........cceveeieeeiieriiecee ettt e 172
3.8.2.2 Party autonomY .......c..ecmmreemrirreere ettt 173
3.8.2.3 Level of strictness of the criterion for a tacit
choice Of IaW .......ccoovi i e 178
3.8.2.4 Indicators of a tacit choice of law .........cccceovveeeiicne i, 178
3.8.3  Paraguay.......coeoeienne e e e e 179
3.8.3.1 INtroduCHON. .....ceoviveieretieeeeretete e e er ettt st 179
3.8.3.2 Party autonOmY ........ccccvevmrierieremirircerrccererenesesaressieseseenes 180



Table of contents

3.8.3.3 Level of strictness of the criterion for a tacit

ChO1CE OF 1aW .....oeiiiieciie et e
3.8.3.4 Indicators of a tacit choice of Iaw ........coocueevvvvenicrccenceeenene
3.9 The English cOMMON JaW ........ooveirivciirinerercenecsrereessecseccses st st sensesees
3.9.1  INtrodUuCHION........ccceiiireiecee e et eete e e e e eea e see s e e nen
3.9.2  Party QUIONOMY ....ccccccevirmurimrrerircersaessrssreseeieseessnnneessesses sesemssessasarone
3.9.3 Level of strictness of the criterion for a tacit choice of law.............
3.9.4 Indicators of a tacit choice of Iaw .......cccoeeviciieiiciicee e,
4  Future instruments of developmental organisations
4.1 INITOAUCHON. ..o vttt eeetectesee ittt e e se b e s b es e e s st e s betaee et ensa st s st ssans
4.2 ASTICA.....o ettt e esn e st et st e s sesaeat e e sttt s a st s s s e sanessanens neeranens
4.2.1 The Organization for the Harmonization of Business
Law in Africa (OHADAD)......c...ooviireereereeceeinseseseceseeenenesesaeaens
4.2.1.1 INtroduction.........ccooiiirvieecceieeieee et et e an e ee e nes
4.2.1.2 Party QutONOMY .........cccoeneermererrereerccsisissienessmsssasneessssiusssenns
4.2.1.3 Level of strictness of the criterion for a tacit
choice Of 1aW ... .ccoviieiicce e s
4.2.1.4 Indicators of a tacit choice ...........cccevreeeciieecie v,
4.2.2 The African Union ........ccoccevvvveceercrniiesreresrssemveessssee seesesseessen svens
4.2.2.1 INtroduction ........ccoeieeree e ieeeeece et s s e
4.2.2.2 The African Principles on the Law Applicable to
International Commercial Contracts ...........ccceeeeveeerveveeneennn.
4.2.2.2.1 Introduction.........cccceceeeveeeevenniveneesuerasnesiesseninn
4.2.2.22 Party autonomy .........ceovveenirneniiisreeeeie s
4.2.2.23 Level of strictness of the criterion for a tacit
choice of 1aW ......cvovveveeeeeeecircecce e
4.2.2.2.4 Indicators of a tacit choice...........cccccrreceemcnnnes
B3 ASIAueeeeeeeeee et ettt s e sen R AR Sk s et stbn bt sae b ora s
4.3.1  ASEAN ..ottt ete ettt ee s s et es e e er s eeenetns
'43.2  The Asian Principles of Private International Law ..........c.ccccouneee.
4.3.2.1 Introduction.........cveeeeivereeciiereieetiereeeee e sevee e e e s ene s eaeas
4.3.2.2 Party autOnNOIMY .....c.ccceeeruireeiiirrneccertieetereesssennessseee s
4.3.2.3 Level of strictness of the criterion for a tacit
ChOICE OF 1AW .....ceeiiiicereer e e v
4.3.2.4 Indicators of a tacit choice .........coceeveeeverireecicee e,
5  Evaluation, conclusions and proposals
51
52

XII




Table of contents

53  Tacit ChOICE Of IaW.......ccoveurereeeece ettt risssssen s srese et sese s ase s sesassansese e 209
5.4 Level of strictness of the criterion for a tacit choice of 1aw..........cooceeccenccncrcnenne 217
5.5 Indicators of a tacit choice of law
5.6 PIOPOSAlS......ccccererrreerencicrrenssnes st sses st sess e s sr sra s bbb s

BIbHOGIAPHY ...c...coeeees et etses e e sirssa e e 249
Table of national leisIation ...............rereeercrreceeernerreseseeneseneceremsie st ssssss s secseene 265
Table of international, supranational and regional instruments............ccco.ovevevemunsiivceann. 269
TaDIE OF CASES ...c..crvoeer ettt e erssss ettt ba s bbb benen 271

X1



