PRODUCTS
LIABILITY

IN A NUTSHELL®

TENTH EDITION

DAVID G. OWEN

Carolina Distinguished Professor of Law Emeritus
University of South Carolina

BWEST
ACADEMIC

PUBLISHING



OUTLINE

PREFACE oo ieeeteeii e eeiveetteseseeevevansssorerssesasenssnencsnnnsessens v
TABLE OF CASES ..ccociriirrireerntessssiinsnneessniesesssens xiii
Chapter 1. Introduction .......cceeeiimenencernesncssnsscacens 1
§ 1.1  Products Liability Law ....cccccovrveninnicnninnne 1
§1.2 Early Law .t 5
§ 1.3 Modern American Law ..cooccvveiieviinenrinenennn. 11
§1.4  Foreign Law ...covveveeeriireveniicnnnnieniniennean, 42

PART I. THEORIES OF RECOVERY

Chapter 2. Negligence......ouinninineneene. 47
§ 2.1  Negligence—Generally .....cccccveveeemrirvennnns 47
§ 2.2 The Standard of Care ....ccccecoreevrrerrrecnnnn, 52
§ 2.3  Proof of Negligence—Industry

Standards .....cccccvreeereiee v 60
§ 2.4  Proof of Negligence—Violation of

SEALULE ..evvevrereretrecireeniieresreressiseesenrenneeennes 61
§ 2.5  Proof of Negligence—Res Ipsa

LOQUILLT oo ecseree e, 68
§ 2.6  The Resurgence of Negligence .................. 73
Chapter 3. Tortious Misrepresentation .......... 717
§ 3.1 Misrepresentation—Generally.................. 77
§3.2  Fraud .oeviiiiiciiieeeeeee e e 78
§ 3.3  Negligent Misrepresentation ................... 87
§ 3.4  Strict Liability for Misrepresentation ...... 89
Chapter 4. Warranty .........ceecescecneeeeneesees 93
§4.1  Warranty—Generally .......coovvevvevmrrirneennnns 93

vii



viii OUTLINE

§ 4.2  Express Warranty.......cccoeerveveieenneennnns 95
§ 4.3 Implied Warranty of Merchantability ...... 99
§ 4.4 Implied Warranty of Fitness for

Particular Purpose.......ccccevveeecenviniineiinnne 103
§ 4.5  Third-Party Beneficiaries; Privity of

CONELACE euerieeeereeinrereresrereeiisenscsnressananens 106
§ 4.6 Notice of Breach.......ccocovivveevvcervernrrecnenens 111
§ 4.7 Disclaimers...coooceeeeeriveiinveinneneececeiceencenenen, 113
§ 4.8  Limitations of Remedy ....c.cceccevvererecnnnee. 122
§4.9  Anti-Disclaimer and Other Warranty

Reform Statutes....cccocvceeervveeecnvrinininenn, 127
Chapter 5. Strict Liability in Tort .......ccceeueeee. 133
§ 5.1  Strict Liability in Tort—Generally......... 133
§ 5.2  The Path to Strict Liability in Tort ........ 134
§ 5.3 Restatement (Second) of Torts § 402A.... 141
§ 5.4  Policies and Rationales.......cccccovurrrrrennenn, 152
§ 5.5  Liability Tests ....ccccvvcereenrrvreinenriieiseenrennns 158
§ 5.6  The Consumer Expectations Test........... 159
§ 5.7 The Risk-Utility Test.....ccceecmrerrrrrerrruncnns 164
§5.8 Alternative Tests .oovvevveveevirrieerreeerennineennnns 169
§5.9 Comparison with Other Liability

TREOTIES ..uevreeee et 173
§ 5.10 The Path Away from Strict Liability in

TOTE veeeeererrriereererccieriree e e recesreeeseese s annnens 182

PART II. PRODUCT DEFECTIVENESS

Chapter 6. Nature and Proof of

DefectiVeness . 197
§ 6.1  Defectiveness—Generally..............cuu...... 197
§ 6.2  The Three Types of Defect.....ccccccevrvrennnnn 198

§ 6.3  Proof of Defect—Expert Testimony ........ 204



OUTLINE ix

§6.4 Proof of Defect—Recurring Evidentiary

[SSUES ..civviiieiiirecrreerer e 216
§ 6.5  Restatement (3d) of Torts: Products

TAADIHEY veveiiircerree e 222
Chapter 7. Manufacturing Defects........ceeuuees 231
§7.1 Manufacturing Defects—Generally ........ 231
§ 7.2  Theories and Tests of Liability ............... 234
§ 7.3  Departure from Design Specifications.... 236
§ 7.4  Product Malfunction .....ccccoevvrercnriencnnnnn. 237
§7.5 Food and Drink .....ccceeeeieeeivimvrnnveniciennns 242
Chapter 8. Design Defects ....cccceevrvcerrrrveerrinanes 247
§8.1 Design Defects—Generally.......ccoeeeeeennn. 247
§ 8.2  Theories and Tests of Liability ............... 250
§8.3 The Consumer Expectations Test........... 250
§ 8.4  The Risk-Utility Test......ccovrrrirveercveaiernans 253
§ 8.5  Proof of a Reasonable Alternative

DeESIEN .uuviiieveecerrcree e 259
§ 8.6  Combining Consumer Expectations

and Risk-Utility ...cccoecvevvrrveeviniiveeeniienrnens 266
§ 8.7  Constructive Knowledge & the Wade-

Keeton Test ..ccocvevevereereccnneereescirecrceneens 272
§ 8.8 The Third Restatement ......ccccceeereernvvennnes 274
§ 8.9 Optional Safety Devices ....ccccoevvvvevvrnennnns 2717
Chapter 9. Warning Defects ......c.ccereirrcrncsraces 281
§9.1 Warning Defects—Generally .................. 281
§ 9.2  Theories and Tests of Liability ............... 285
§9.3 AdequUACY coceeeerreeee et 288
§9.4 PersonstoBe Warned ......cocccoveveverrreeeens 301

§9.5  Sophisticated Users and Bulk
SUPPHELS.cvvreecrrecieireiriereeeevesreeesaecseeeeens 305



X

Chapter 10. Limitations on Defectiveness.

OUTLINE

§ 10.1 Limitations on Defectiveness—
Generally ....oooociivieenriireeenne e
§ 10.2 Obvious Dangers....c.cccevcreericnvineeecnniennns
§ 10.3 Inherent Product Hazards...........cceceeeenen.
§ 10.4 State of the Art..cccccverevierrnercnineree e
§10.5 Prenatal Harm.......oocovvvrveereoniceniinsecenen,
§ 10.6 Deterioration .. ... reereeiinnereerneens
§ 10.7 Disposal and Salvage.......coeevveericverivnneens
§ 10.8 Post-Sale Duties to Warn, Repair, or
Recall oo,
PART II1. CAUSATION
Chapter 11. Cause in Fact......ccccrvnrensncersercsnnss
§ 11.1 Cause in Fact—Generally .......cccecevrreernnn
§ 11.2 Tests and Proof of Causation ..................
§ 11.3 Multiple Defendants .......ccceveevereverirnreronne
§ 11.4 Warning Cases—Special Causation
I8SUES oo,
Chapter 12. Proximate Cause .......corveeerenrennces
§ 12.1 Proximate Cause—Generally..................
§ 12.2 Foreseeability and Other “Tests”............
§ 12.3 Intervening and Superseding Causes.....
PART IV. DEFENSES
Chapter 13. User Conduct Defenses...............
§ 13.1 User Conduct Defenses—Generally .......
§ 13.2 Contributory Negligence ......ccccoeerununnn.nn.
§ 18.3 Comparative Fault......cccoovvvvvereerereennnn,
§13.4 Assumption of Risk......cccccoovvirvviviervennnnns
§ 135  MIiSUSE...iieivrriirirrireiiireesieeeeree e e eses e

..309



OUTLINE xi

§ 18.6 Defenses to Warranty Claims................. 429
§ 13.7 Defenses to Misrepresentation Claims... 432
Chapter 14. Special Defenses.....c.cccccceiscanerunenee 437
§ 14.1 Special Defenses—Generally .................. 437
§ 14.2 Contract Specifications Defense—
Fabricators ....c.cccceceieiieesiiiirccnneeinienenecens 438
§ 14.3 Government Contractor Defense ............ 440
§ 144 Regulatory Compliance Defense............. 442
§ 14.5 Federal Preemption ......cccccceeeeevvvecnnnenns 444

§ 14.6 Statutes of Limitations and Repose........ 452

PART V. SPECIAL DEFENDANTS,
TRANSACTIONS, AND PRODUCTS

Chapter 15. Special Defendants........ccccceeurinens 459
§ 15.1 Special Defendants—Generally .............. 459
§ 15.2 Retailers, Internet Providers, and Other
Distributors ....ccceevvireiiecoiiiicieeiieiiinreeeees 460
§ 15.3 Raw Material and Component Part
SUPPLIEES...cei et eee e 469
§ 15.4 Parent/Apparent Manufacturers;
FranchiSers.......cccoccveevvvevineenceencnieccinenineens 471
§ 15.5 Successor Corporations ........cccecveeerveennns 475
§ 15.6 Employers as Manufacturers.................. 479
§ 15.7 Miscellaneous Defendants....................... 483
Chapter 16. Special Transactions and
Products . 493
§ 16.1 Special Transactions and Products—
Generally ....ooccccvrvinerniciiciececciceeeee 493
§ 16.2 Lease, Bailment, and License
Transactions.......ccceeeeeevveeressveeeecesnieceeenne 494

§ 16.3 Service Transactions.......c.ceeceveeeeereecviann. 500



xii OUTLINE

§ 16.4 Repaired, Rebuilt, and Reconditioned

Products..cccceveeeceeiieeieieceee e 505
§ 16.5 Used Products ...cc.coceeecreevieninrivnerneninnennnn. 507
§ 16.6 Real Estate.....ccccevvemrvinircvcnciinereeecenneen 510
§ 16.7 Publications.......ccccocveeeccenrnriernrennieeniennnne 512
§ 16.8 Electronic Technology........cccocevcvrmrnvennunnn, 515
§ 16.9 Blood and Other Biologics.....ccccvervrenenns 520
§ 16.10 Miscellaneous Transactions and

ProductS.....cceiccieiireiee e, 522
Chapter 17. Automotive Vehicles...........cc....... 529
§ 17.1 Automotive Litigation—Generally ......... 529
§ 17.2 Defects That Cause Accidents................. 530
§ 17.3 Crashworthiness .......ccccevvvevrevenireniienen. 532
§ 17.4 Indivisible Harm and Damages

Apportionment .........ccccvveeveeveeirireeiecerennens 538
§ 17.5 Plaintiff Fault.......cccccvvnnnniininnniecien, 542
§ 17.6 Autonomous Vehicles.......c..occuvevvirvccnee. 549
Chapter 18. Drugs and Medical Devices....... 551
§ 18.1 Prescription Drugs—Generally............... 551
§ 18.2 Design Defects......ccccovvvnimimveaniinnnncnncens 558
§ 18.3 Warning Defects....c..ccccevririiiiiinviniinninnnen, 563
§ 18.4 Pharmacists......coccceveccrinivcrerinrnieiencinnenan. 575



