
Fundamental Perspectives 
on International Law 

SEVENTH EDIT ION 

Tracy H. Slagter University of Wisconsin Oshkosh 

and 
John D. Van Doom Independent Scholar and Researcher 

with William R. Slomanson Thomas Jefferson School of Law 

CAMBRIDGE 
UNIVERSITY PRESS 



Contents 

List of Figures page xv 
List of Tables xvi 
Foreword xvii 
Preface to the Seventh Edition xix 
Table of Cases xxiii 

How To Study International Law Using This Book 1 
1 How to Read a Case in International Law 2 
2 Why and How to Brief a Case 4 
3 How to Read Treaties and UN Documents 7 
4 Using and Understanding Theory/Jurisprudence in 

International Law 10 

1 What Is International Law? 16 
Introduction 17 
1 What Is International Law? 18 

1.1 Opinio Juris and Consent 19 
1.2 Enforcement 20 
1.3 Other Actors 21 

2 The Development of International Law 22 
2.1 The Development of Modern International Law 24 
2.2 A Different (Non-Western) Story 28 
2.3 Monism and Dualism 31 

3 Sources of International Law 35 
3.1 Custom 36 

3.2 Treaties 40 

3.3 General Principles of Law 42 
3.4 Judicial Decisions 43 
3.5 Scholarly Writings 46 
3.6 UN Resolutions 47 
3.7 Hierarchy of Sources? 49 

Thinking Ahead 51 



vi Contents 

2 States and Individuais in International Law " 
54 Introduction 
56 1 The State 

1.1 Elements of Statehood 58 
K Q  

1.1.1 Population 
1.1.2 Territory 60 

1.1.2.a Palestine 60 

1.1.2.b Taiwan 64 

1.1.2.C Fragile States 85 

1.1.2.d Disappearing States 66 

1.1.3 Government 67 

1.1.4 Foreign Relations 68 

2 Recognition 69 
2.1 Recognition by States 59 
2.2 Recognition of Government 74 
2.3 Recognition of Belligerency 79 
2.4 Recognition by International Organizations 81 

3 Changes in State Status 83 
3.1 Succession 83 
3.2 Secession and Self-Determination 86 

4 State Responsibility 88 
5 Sovereign Immunity 92 

5.1 Absolute Immunity 94 
5.2 Heads of State 96 
5.3 Other Government Officials 97 

5.4 Restrictive Immunity 98 

5.4.1 Foreign Sovereign Immunities Act (FSLA) of the US 98 
6 Individuals in International Law 103 

6.1 Nationality 105 
6 . 1 . 1  Parentage ¡ 0 7  

6.1.2 Birth J O 7  

6.1.3 Naturalization 
6.1.4 Dual Nationality 

6.2 Statelessness 118 

6.3 Refugees UQ 

6.3.1 Non-refoulement: Refugee Convention Ambiguity? 122 
7 States and Foreign Nationals 126 

7.1  Ca tegor ie s  o f  In ju ry  ^ 7  

7 . 1 . 1  Non-Wealth Injuries ^ 7  

7.1.2 Denial of Justice 
128 

7.t.2.a International Minimum Standard (IMS) 129 



Contents vii 

7.1.2.b Lack of Due Diligence 131 
7.1.3 Confiscation of Property 131 
7.1.4 Deprivation of Livelihood 132 

Thinking Ahead 133 

3 Treaties arid Diplomacy 134 
Introduction 135 
1 Treaty Classification 136 

1.1 Oral versus Written 136 
1.2 Bilateral versus Multilateral 137 
1.3 Law-Making versus Contractual 137 
1.4 Self-Executing versus Declaration of Intent 138 

2 Treaty Formation, Performance, and Cessation 142 
2.1 Negotiations 143 
2.2 Signature 145 
2.3 Ratification 145 
2.4 Reservations 146 
2.5 Entiy into Force 154 
2.6 Registration 155 

3 Treaty Observance 156 
3.1 Good Faith Treaty Performance 156 
3.2 Treaty Suspension and Termination 159 

3.2.1 Changed Circumstances 159 
3.2.2 Consensual Termination 161 
3.2.3 Material Breach 163 
3.2.4 Impossibility of Performance 164 
3.2.5 Conflict with Peremptory Norm 165 
3.2.6 Conflict between Parties 166 

4 Diplomacy 167 
4.1 Evolution of Diplomacy 168 
4.2 Diplomatic Relations 170 

4.2.1 Breaking and Restoring Diplomatic Relations 172 
4.3 Diplomatic Functions 174 

4.3.1 Multilateral Diplomacy: Summits 176 
4.3.2 Diplomacy through International Organizations 177 
4.3.3 Consulates and Consular Officials 178 

4.4 Diplomatic Extraterritoriality and Asylum 181 
4.4.1 Diplomatic Asylum 183 

4.5 Diplomatic Immunity 185 
4.5.1 The Diplomatic Pouch 187 

Thinking Ahead 189 



vili Contents 

200 
201 

Range of Sovereignty 191 

1 Q2 
Introduction 
1 Gaining and Losing Territorial Sovereignty 194 

1.1 Exclusive Sovereignty 194 

1.2 Terra Nullius and Res Communis 195 

1.2.1 Terra Nullius 199 

1.2.2 Res Communis 
1.3 Trust Territories 1" 
1.4 Methods of Obtaining Sovereign Territory 200 

1.4.1 Military Conquest 
1.4.2 Prolonged Occupations 

1.4.2.a Palestinian Territories 204 
1.4.2.b Russian Occupation of Crimea 207 
1.4.2.C US Occupation of Afghanistan 208 

1.4.3 Cession and Joint Decision 208 
1.4.4 Prescription 210 
1.4.5 Accretion 212 
1.4.6 Boundary Resolution 213 

2 Maritime Sovereignty 214 
2.1 Brief History 214 
2.2 UNCLOS 216 

2.2.1 Internal Waters 216 
2.2.1.a Ports 217 
2.2. l.b Bays 219 

2.2.2 Territorial Seas 
2.2.2.a Baseline 
2.2.2.b Innocent Passage 223 
2.2.2.C Strait Passage 226 

2.2.3 High Seas 
2.2.4 Contiguous Zone 
2.2.5 Exclusive Economic Zone 
2.2.6 The Continental Shelf 
2.2.7 The Deep Seabed 

2.2.8 Global North Objections to UNCLOS 

2.3 Combating Piracy, Terrorism, and Crime on the High Seas 
3 Airspace Sovereignty 

3.1 Domestic Airspace 

3-1.1 Paris Convention 

3.1.2 The Chicago Convention of 1944 

3.1.2.a Private Aircraft 

220 

222 

227 
228 

229 
234 
237 
239 
240 
241 
242 
242 
243 
243 



Contents ix 

3.1.2.b Commercial Aircraft 243 
3.1.2.C State and Military Aircraft 245 

3.1.3 Excessive Force 247 
3.1.4 Missiles 248 

3.2 External Airspace 249 
3.2.1 The Tokyo (1969), Hague (1970), and Montreal 

(1971) Conventions 249 
4 Space Law and Responsibility 251 

4.1 The Res Communis Space Treaties 251 
4.1.1 The Outer Space Treaty (1967) 251 
4.1.2 The Moon Treaty (1984) 253 

4.2 Liability for Space Debris and Accidents 254 
4.2.1 The Liability Convention (1971) 254 
4.2.2 Intorniai Liability Regimes 255 

4.3 Avoiding Future Militarization of Space 256 
4.3.1 The US Position 256 
4.3.2 The 2014 Proposed Treaty 257 

4.4 The Future of Space Law 257 
Thinking Ahead 259 

5 Extraterritorial Jurisdiction 261 
Introduction 262 
1 Understanding Extraterritorial Jurisdiction 263 

1.1 Sovereignty and Jurisdiction 263 
1.2 Principles of Extraterritorial Jurisdiction 267 

1.2.1 Territorial Principle 267 
1.2.2 Nationality Principle 274 
1.2.3 Passive Personality Principle 275 
1.2.4 Protective Principle 278 
1.2.5 Universality Principle 279 

1.3 Jurisdiction and the Internet 283 
2 Extradition 289 

2.1 Refusal to Extradite 297 
3 Rendition 298 
Thinking Ahead 301 

6 International Organizations 303 
Introduction 304 
1 Legal Status of International Organizations 305 

1.1 Capacity and Immunity under International Law 308 



Contents 

1.2 Organizational Responsibility 
1.3 Immunity of International Organizations 318 

2 Classifying International Organizations 322 

3 The United Nations 
325 

3.1 Evolution of the UN 
329 

3.2 Organs of the UN 
329 3.2.1 General Assembly 
333 3.2.2 Security Council 

3.2.2.a Veto Dilemma 335 

3.2.2.b Peacekeeping Operations 337 

3.2.3 International Court of Justice 337 

3.2.4 Other UN Organs 338 

3.3 UN Assessment 340 

4 European Union 344 

4.1 Evolution of the European Project 344 
4.2 Institutions of the EU 347 
4.3 Legal Personality of the EU 350 
4.4 EU Assessment 351 

5 Other Organizations 352 
5.1 North Atlantic Treaty Organization 353 
5.2 Organization of American States 356 
5.3 African Union 360 
5.4 World Health Organization 362 

Thinking Ahead 365 

7 Human Rights 367 
Introduction 368 
1 The Development of International Human Rights 369 

1.1 Immediate Postwar Human Rights 371 
1.2 The "Core" Human Rights Treaties 375 

1.2.1 Convention on the Elimination of All Forms 
of Discrimination Against Women (CEDAW) 382 

1.2.2 Convention Against Torture (CAT) 389 

1 -2.2.a The US and CAT Obligations: The ATS and TVPA 394 
1.2.2.b The ATS, Human Rights, and Corporations 396 

1.3 UN Human Rights Council 401 

2 Regional Approaches to Human Rights 402 
2.1 European System 402 

2.2 Tit e Inter-American System 407 

2.3 African System 



Contents x¡ 

3 Genocide and Crimes against Humanity 419 
3.1 Genocide 420 
3.2 Ad hoc International Criminal Courts 427 

3.2.1 International Criminal Tribunal for the 
Former Yugoslavia 429 

3.2.2 International Criminal Tribunal for Rwanda 431 
3.2.3 Hybrid National-International Courts 432 

3.3 International Criminal Court 433 
3.3.1 Crimes under ICC Jurisdiction 434 

Thinking Ahead 440 

8 The Use of Force by States 442 
Introduction 443 
1 Pre-UN Histoiy on the Use of Force 445 

1.1 Ancient Sources on the Use of Force 445 
1.2 The Nineteenth Century and the League of Nations 448 

1.2.1 The Hague Conferences 449 
1.2.2 Limitations on the Use of Force by the League 450 

2 UN Principles on the Use of Force 452 
2.1 General Prohibition on the Use of Force 452 

2.1.1 Charter Prohibitions 453 
2.1.2 Other UN Prohibitions 454 

2.1.2.a Friendly Relations Declarations 454 
2.2 Exceptions to UN Prohibitions 456 

2.2.1 Force Authorized by the Security Council 456 
2.2.1.a UN Security Council Chapter VII 

Sanctions Powers 456 
2.2.2 Anticipatory Defense and Preemptive First Strike 457 

2.2.2.a Anticipatory Defense 459 
2.2.2.b Collective Self-Defense 461 
2.2.2.C Preemption 462 

2.3 Regional International Organizations and the Use of Force 466 
3 The Laws of War and Arms Control 467 

3.1 Terminology Clarification 468 
3.2 Protections in Warfare 468 

3.2.1 The Geneva Conventions 469 
3.2.2 Lawful and Unlawful Orders 473 
3.2.3 Laws of War Applied to Naval and Air Warfare 475 

3.2.3.a Naval Warfare 475 
3.2.3.b Air and Space Warfare 477 



xii Contents 

3.3 Arms Control 480 

3.3.1 Drones and Automatic Weapons Systems 481 

3.3.2 Nuclear Weapons 482 

4 Use of Force in Combating Terrorism and Low-
Intensity Conflict 485 
4.1 UN Treaties and Resolutions against Terrorism 487 

4.2 UN Convention Against Torture (CAT) 488 
4.3 US-Led Changes to the Use of Force to Combat Terrorism 489 

4.3.1 Extraordinaiy Rendition and Targeted Assassinations 491 
4.3.2 Pushback to US-Led Changes 492 

Thinking Ahead 493 

Intervention and Human Security 494 
Introduction 496 
1 Changing Norms of Intervention and the Use of Force 496 

1.1 Persian Gulf War 498 
1.2 Post-Cold War Initiative 499 
1.3 Bosnia-Herzegovina 500 
1.4 Kosovo Administration 502 

2 UN Peacekeeping Operations (UNPKO) 504 
2.1 Evolution of UNPKO 504 

2.1.1 Limitations 5 0 5  

2 . 1 . 2  Uniting for Peace Resolution 5 0 6  

2.1.3 El Salvador, 1991-1995 5 U  

2.1.4 Cambodia, 1991-1993 512 

2.1.5 Post-Millennium Evolution 5 J 2  

2.2 UN Accountability gjg  
2.3 Non-UN Peacekeeping g jg  

3 Just War, R2P, and Humanitarian Intervention 519 
3.1 Just War 

520 
3.2 Defining Humanitarian Intervention 523 

3.3 Responsibility to Protect (R2P) 524 

3.4 Rescue 
529 

3.5 NGO Humanitarian Intervention 53] 

4 Human Security 
533 

4.1 Evolution of the Concept 
4.2 Health and Personal Security 
4.3 Environment and Resource Security 

Thinking Ahead 539 

541 



Contents xiii 

10 International Environmental Law 544 
Introduction 545 

1 International Environmental Governance 546 
1.1 1972 Stockholm Conference 548 
1.2 1992 Rio Conference 552 
1.3 1992 UN Framework Convention on Climate Change 554 
1.4 1997 Kyoto Protocol 555 
1.5 2015 Paris Agreement 556 
1.6 Intergovernmental Panel on Climate Change 558 

2 Other Achievements of International Environmental Law 560 
2.1 UN Convention on the Law of the Sea 561 
2.2 Montreal Protocol 563 
2.3 Convention on International Trade in Endangered Species 

of Wild Fauna and Flora 565 
3 Principles of International Environmental Law 568 

3.1 No Harm 568 
3.2 Prevention 574 
3.3 Precaution 577 
3.4 Principles of Balance 579 

3.4.1 Polluter Pays 579 
3.4.2 Common But Differentiated Responsibilities 580 
3.4.3 Participation 582 
3.4.4 Intergenerational Equity 583 

4 Environment and Human Rights 585 
4.1 Claiming the Environment as a Human Right 585 
4.2 European Court of Human Rights 586 
4.3 Inter-American Court of Human Rights 588 
4.4 African Court on Human and People's Rights 591 

5 The Environment and Armed Conflict 592 
6 Corporations and the Environment 596 
Thinking Ahead 599 

11 International Economic Relations 600 
Introduction 601 
1 Development of International Economic Relations 602 

1.1 Evolution of International Economic Relations 602 
1.1.1 Tariffs, Blockades, and Sanctions 603 
1.1.2 Development of the International Trading System 604 

2 The GATT, WTO, and the Promotion of "Free Trade" 606 
2.1 Bretton Woods System and the GATT 606 



xiv Contents 

2.2 Goals and Articles of the WTO 608 

2.2.1 Evolution of the WTO 609 

2.2.2 Essentials Articles of the WTO 612 
2.3 Intellectual Property Rights and TRIPS 621 

2.3.1 Trade-Related Aspects of Intellectual Property Rights 623 
3 Trade Promotion in Regional Organizations 627 
4 NGOs and MNCs in International Economic Relations 630 

4.1 Multinational Corporations 631 
4.1.1 Legal Personality of MNCs in International Law 631 
4.1.2 MNC Bankruptcies 639 
4.1.3 Codes of Conduct for MNCs 642 
4.1.4 Nationalization of MNCs and the Calvo Doctrine 643 
4.1.5 Bilateral Investment Treaties 645 
4.1.6 Euture Trends for MNCs in 1ER 645 

5 The UN's Convention on the Sale of International Goods 
and Letters of Credit 647 

6 Combating Corrupt International Business Transactions 651 
6.1 The US Foreign Corrupt Practices Act 651 

6.2 Regional and UN Anti-Corruption Policies and Programs 654 
6.2.1 UN Anti-Corruption Regime 655 

6.2.2 OECD Bribery Convention 657 
6.3 Combating Price-Fixing and Related Corrupt Practices 659 
6.4 Combating International Cyber Financial Crimes 660 

7 The Nationalist Pushback to the Liberal Economic Order 662 
Thinking  Ahead  0 0 7  

Index of Legal Instruments ggg 
Index of Subject Terms c7o 


