Tokenization of
Private Equity Funds
in Switzerland

A Financial Market and Contractual Law Assessment
of the Limited Qualified Investor Fund structured as
Limited Partnership for Collective Investment

LARS A.FISCHER

Schulthess § 2023



Table of Contents

Prologue

COMENE OVETVIEW.c.euvirieiecenieiieieteeitsresesesseseesieeaesessestesssstes s aresa st asrans e s ssr s b s eb e s asenseessenens VII
Table 0f CONENLS ....vivviuieeieeerie ettt sttt e e s bbb e e e X
BIblIOZIADIY c.veeieeiiie ittt s s s s XIIL
List Of MAterTals ..c.vevvvviririeierririrneieseesree e st enntenesseceacensresn e sra bt snas v ne s e basenoane XXI
List of Figures

List Of ADDIEVIAtIONS ....overeierereeierietetee et ee s s r e s sa et XXV
Introduction 1
AL GENETAL ...ttt 1
B.  Private Equity FURAS «.oooooicrcrcccetinn e 2
C.  BIOCKCRAIN. ..ottt et ettt e ea s et aen et n e b et et e aee s ons 3

1. ProtoCOL LEVEL ...ccreiiriiriiiceee ettt st sttt s e st e

2. Application level
3. Connection between the protocol level and the application level

:—l

Eligible vehicles for Private Equity Funds 7
A.  Limited Partnership for Collective Investment
1. Legal structure and nature

A, GENETAL ...ttt
b.  Legal status of the General Partner...........ccovveiievcerennrevninnecreniennnnnn. 10
82, COMOEPL .ottt ettt st et er e ea 10
bb. Selected rights and obligations...... s 11
cc. Secondary Hability.......coocrreroeninicrmenenriiiniecnnice e 13
c. Legal status of the Limited Partners ........ccccvvcecvverivenioniicencnnninneneennenennens 14
88, COMCEPL ..evitieerenireeriereer st et tieete et et nesesb st esasnesesssraetennesannsans 14
bb. Selected rights and obligations...........ccceerevuneeiienirrrenenesvene e 15
cc.  Secondary lHability.........cccoererirrinnennrneiiicces e 18
2. Required authorization and approvals ...........ccccvreeeneriieerenienensinsennsienrenns 19
a. Institute authorization and authorization of the General Partner ............ 20
b.  Product approval........cccooeevineini ettt 21
c.  Obligation to produce a ProSpects ........ccreecererrrereesirsrerenienreseeseneesnannas 21
3. Contractual relationships.......cooeiieiiiicvieieiicice e 22
a.  Contractual relationships within the LPCL.........ccccoovnerneniveeriinrinnen, 22
b.  Contractual relationships with third parties...........ccccecvvrereverercnnrnnnenna. 22
aa. Custodian and paying agent...........ccviireeceirenineeeerncoreenen e eeeseeens 22
bb. Regulatory audit firm and auditor...........coeveereirierrccnenneninneee e 23

IX



Table of Contents

11.

Limited Qualified Investor Fund structured as LPCI

1. Legal structure and Nature .......cc.ocovveviiniininniiccic e
B GENETAL ..o e et
b.  Legal status of the General Partner..........c..ccoccoevvinricincnnennennn,
¢.  Legal status of the Limited Partners ..........ceceevrvinciiniinicnie e,
2. Absence of authorization and approval requirement............cc.cccoceevnvrrvenrenenne. 27
a.  No institutional authorization or product approval...........cccccoeer e, 27
b.  Exception to the obligation to produce a prospectus .........c...ccoervevrnenen. 27
c.  Reporting obligations .........ceeceviricriiiierieeinic e et 28
3. Contractual relationships
Conclusion......ccccvverrrireernieninne
Tokenization of Private Equity Funds 31
Basics of tokenization and tOKENS.........cevevmreeerienrerienenicenie s 31
1. Concept of tokenization and tOKENS ..........cocecercemrrenesenienreeieeeereeeieenan 31
2. Classification of tokens under financial market [aW.........cccooovverenceineniennn. 32
a.  Payment TOKENS ......cccoocmiimiiiiiiiciieet ittt
D, UHHEY TOKEIS....eeiueeeeieeieiieieeeeeceteet et e e e et vs e
€. ASSEE TOKEIS ..ttt stee e et et
3. Classification of tokens under private law
Indirect Method — Tokenization through a Limited Partner............cc.ooeeovevievennann... 35
1. Legal SITUCIUTE .ceevviieeciiieiicirereeectcestie ettt et s ees e e s 35
A, General OVEIVIEW ......cccouieuuiriiieeieneeeecete ettt et 35
b.  Protocol and application level ............cocooevvvinienniniieeiseeecnveree, 36
¢.  Classification of the L-QIF Token and its transfer.........co.o.cooeoveeveenne.. 38
aa. Classification under financial market Iaw .........ccocccouvvviirinniiicinnn, 38
bb. Classification under private law ...... e e e 39
cc. Transfer of the L-QIF TOKEN .....c.cooceevierriiiiiireiieeeree e, 41
2. Required authorization and approvals....c.ccccovveeereirreererescerinsisinieeeree . 41
a.  Primary or secondary market? .........ceoveeriiieiiecenensieienieee e 42
b.  Authorization and approvals on the primary market .........ccooovevenin.... 43
aa. Institutional authorization for the issuance of tokens?......c.cocvveeieen ., 43
bb. Prospectus requirement for the issuance of tokens? ..........ccovveiienn. 44
cc. Key information document requirement for the issuance of tokens?...... 45
dd. Are AML regulations applicable? ........coevrrceerceininienin e 46
c.  Authorization and approvals on the secondary market........c....ccoeceeenne. 46
3. Contractual relationships within the Indirect Method ........ccoccreniiiiiiincnne 47
a.  Contractual relationships within the L-QIF ...........c.ocruecinreeiaencnaens 47
aa. Required amendments with regard to the powers of LPS .......c.ccoccevvereee 47
bb. Required amendments with regard to the withdrawal of an LP........o-... 48



Table of Contents

Required amendments with regard to the dissolution of the L-QIF

cc.
OF thE LP oottt et st e e 48
b.  Contractual relationships with third parties...........ccoceeeeeriivrieirneenvennenn. 48
C.  Direct Method — Tokenization through the Investment Fund.........c..ccccvevireennnn.. 49
L. Legal SIIUCHULE «..ceerireiieicti ittt e 49
. GENETAl OVETVIEW ..eoevieririeciieiiieresetoeee sttt s e sreesesseensessaasaneneins 49
b.  Protocol and application level ..o, 52
c¢.  Classification of the L-QIF Token and its transfer ...........c.ccoveveurenen... 53
aa. Classification under financial market 1aw ..........c.cccoconeniniinvnnnnnnnnn, 53
bb. Classification under private law ..........cccocoveevinincnnceivnir e, 54
cc. Transfer of the L-QIF TOKEM....c.ccvrrrrrrernrinieir e neentnrecee et 54
2. Required authorization and approvals............cceveceenreececernererirneinsesnnneenineens 55
a.  Primary or secondary market?.........coooveviiniiiniinincncnenenenn 55
b.  Authorization and approvals on the primary market .........cc.ccevvernnnn.... 55
c.  Authorization and approvals on the secondary market.............ou........... 56
aa. Institute authorization for the issuance of tokens?.............cccoverernnnn..... 56
bb. Prospectus requirement for the issuance of tokens? ............cccovennn...... 56
cc. Key information document requirement for the issuance of tokens?....., 59
dd. Are AML regulations applicable? ........c.ccccevenivienreceniesieneeenenn. 60
3. Contractual relationships within the Direct Method......c.cccooeeerirevreivnicennnnnn, 60
a.  Contractual relationships within the L-QIF .......c.ccocoovivieiiivvinenennnnn. 60
aa. General required amendments to the LPA..........ccoovovevivicinvenenennn, 60
bb. Required amendments with regard to the powers of LPs ....................... 62
cc. Required amendments with regard to the dissolution of the L-QIF
0ran LP e,
b.  Contractual relationships with third parties...

D. Conclusion

Final remarks

XI



