
ex 
lEteniatiGgal ___
Carperete Tasteten: 
a Sw.gg Perspective

Fabien Liégeois
PhD, LL.M. (Chicago Law School), Lecturer at the Universities of 
Geneva and Fribourg, Law Schools
Attorney at Law (admitted to the Geneva and New York Bar) 
Certified Tax Expert

Schulthess S 2022
ÉDITIONS ROMANDES



Contents

Preface

Summary of Contents IX

List of Abbreviations XI

Introduction 1

Part 1: Foundations 3
Chapter 1 : Interpreting the Law 5
I. Generalities 5
II. Swiss Law 5

1. Level 1 : Pragmatic Pluralism Method 5
2. Level 2: Rule or Standard? 6
3. Remark: Making the Best of It 7

III. International Law 7
1. Vienna Convention 7
2. Focus on the OECD MC 8

2.1 Preamble as Part of The Context for The Purpose 8
2.2 More Context 9
2.3 OECD MC Commentary 10
2.4 Obstacles 11

a. No Binding Interpretation of DTTs 11
b. Multiple Parties in the Negotiation Process 12
c. Defined and Undefined Terms 12

Chapter 2: Types of Taxes 15
I. Justification 15

1. Overarching Theories 15
1.1 Benefit Theory 15
1.2 Ability to Pay Theory 16

2. Functions of Taxes 17
2.1 Fiscal Function I7
2.2 Redistributive Function 18
2.3 Strategic Function 18

235



Contents

II. Personal Incoine Tax..................................................................................................18
1. Source Theory......................................................................................................19

1.1 Definition.....................................................................................................19
1.2 Examples.....................................................................................................19
1.3 Implications............................................................................................... 20

2. Accretion of Wealth Theory................................................................................20
2.1 Definitions...................................................................................................20

a. Schanz..................................................................................................20
b. Haig......................................................................................................21
c. Simons..................................................................................................21

2.2 Implications................................................................................................ 22
III. Corporate Income Tax............................................................................................... 23

1. Broad Tax Base....................................................................................................23
2. Economic Considerations.................................................................................... 23

2.1 Tax Incidence..............................................................................................23
2.2 Anti-Indefinite Deferral Function.............................................................. 24

IV. Wealth Tax.................................................................................................................25
1. Assets with a Monetary Value.............................................................................25
2. Valuation..............................................................................................................25

2.1 Fair Market Value...........................................................  25
2.2 Book Value..................................................................................................25
2.3 Potential Disconnection with Actual Returns............................................26

3. Control Function for Income Tax Purposes........................................................ 27
4. Annual Photography.............................................................................................28

V. Corporate Capital Tax................................................................................................28
VI. Withholding Tax.........................................................................................................28

1. In a Nutshell.........................................................................................................28
1.1 Scope........................................................................................................... 28
1.2 Capital Contribution Principle................................................................... 29
1.3 Exceptions...................................................................................................30

2. Tax Rates.............................................................................................................. 31
3. Mechanisms..........................................................................................................31

3.1 Debtor of Income Liable to Tax..................................................................31
3.2 Reporting Procedure for Group Structures................................................ 32
3.3 Refund Procedure........................................................................................32

236



Contents

VII. Federal Stamp Duties................................................................................................. 35
1. Generalities..........................................................................................................35
2. Issuance Duty.......................................................................................................35

2.1 Scope........................................................................................................... 35
2.2 Tax Rate......................................................................................................35
2.3 Exemption and Exceptions........................................................................ 36
2.4 Abolition of the Issuance Stamp Duty?.....................................................36

3. Transfer Duty.......................................................................................................36
VIII. VAT............................................................................................................................. 37

1. Transaction........................................................................................................... 37
2. Exchange of Goods or Services for Consideration............................................ 37
3. End User................................................................................................................37

Chapter 3: Types of Income.................................................................................................39
I. Labor (or Employment)..............................................................................................39

1. Definition............................................................................................................. 39
2. Examples.............................................................................................................. 39

a. Wage.....................................................................................................39
b. Bonus.................................................................................................... 39
c. Fringe Benefits..................................................................................... 40

II. Capital (Moveable Property)..................................................................................... 40
1. Definition............................................................................................................. 40
2. Examples.............................................................................................................. 41

2.1 Dividends.....................................................................................................41
2.2 Interests....................................................................................................... 42
2.3 Royalties...................................................................................................... 42

III. Miscellaneous..............................................................................................................43
1. Treasure Trove.................................................................................................... 43
2. Lottery Winning/Gambling................................................................................ 44
3. Discharge of Indebtedness................................................................................... 44

IV. Exempt Incomes.........................................................................................................44
1. Capital Gains........................................................................................................44
2. Gift/Inheritance....................................................................................................46

Chapter 4: Principles of Tax Law........................................................................................ 4^
49I. Guiding Principles......................................................................................................

1. Rule of Law.......................................................................................................... 4^

237



Contents

2. Efficiency............................................................................................................ 50
2.1 Optimal Allocation of Production Means...................................................50
2.2 Tax Should Not Distort Economic Outcomes............................................50

3. Fairness............................................................................................................... 50
3.1 Horizontal Equity....................................................................................... 51
3.2 Vertical Equity............................................................................................ 51
3.3 Remark....................................................................................................... 51

4. Practicability........................................................................................................52
II. Ottawa Taxation Framework...................................................................................... 52

1. Flexibility............................................................................................................ 53
2. Efficiency.............................................................................................................53
3. Neutrality..............................................................................................................53
4. Certainty (Simplicity).......................................................................................... 53
5. Effectiveness (Fairness)...................................................................................... 53

Recap Questions................................................................................................................... 55

Part 2: Rules...................................................................................57
Chapter 5: CIT in Switzerland..............................................................................................59
I. Generalities................................................................................................................. 59

1. Multilayered System of Taxes............................................................................ 59
2. Economic Double Taxation................................................................................. 60

2.1 Legal Entities......................... :.................................................................... 60
2.2 Two Levels of Taxation.............................................................................. 61

a. Company...............................................................................................61
b. Shareholder............................................................................................ 61
c. Partial Taxation of Dividend for Qualifying Participation.................62

2.3 Collective Investments Funds.....................................................................62
II. Unlimited Tax Liability..............................................................................................64

1. Criteria.................................................................................................................64
1.1 Incorporation............................................................................................... 64
1.2 Place of Effective Management.................................................................. 64

2. Consequences....................................................................................................... 65
3. Limited Tax Liability...........................................................................................65

3.1 Criteria.........................................................................................................65
3.2 Consequences..............................................................................................66

238



Contents

III. Tax Base.....................................................................................................................66
1. Relationship Between Statutoiy Accounts and Tax Law..................................66

1.1 Single or Two Book System.....................................................................66
1.2 Massgeblichkeitsprinzip...........................................................................66
1.3 Tax Adjustments....................................................................................... 67

a. Patent Box........................................................................................... 67
b. R&D Super-Deduction....................................................................... 67
c. Excessive Provisions or Amortizations (FDT 62-63)....................... 68
d. Inventory............................................................................................. 69
e. Doubtful Accounts Receivable {ducroire).........................................69
f. Expenses Lacking Commercial Justification.....................................69
g. Thin Capitalization..............................................................................70

2. Contribution Without Effect on Taxable Profits............................................... 72
3. Deductible Expenses.......................................................................................... 72

3.1 Taxes.......................................................................................................... 72
3.2 Contributions to Pension Funds................................................................ 72
3.3 Gift to Charitable Entities......................................................................... 72
3.4 Commercial Discounts/Rebates................................................................72
3.5 Education/Continuing Education Expenses for Employees.................... 73
3.6 Losses......................................................................................................... 73

a. Loss Carry Forward for 7 Years.........................................................73
b. Extension with Respect to Financial Stabilization Measures............ 73
c. Limitations in the Case of Tax Avoidance........................................ 73

IV. Tax Calculation..........................................................................................................75
1. Tax Rate...............................................................................................................75

1.1 Flat Rates.................................................................................................... 75
1.2 Holding Privilege....................................................................................... 76

a. Dividend...............................................................................................76
b. Qualified Capital Gains.......................................................................76

2. Calculation period...............................................................................................77
2.1 One Year..................................................................................................... 77
2.2 Immigration Step-Up and Exit Tax........................................................... 78

Chapter 6: Cross-Border Activities..................................................................................... 81
I. Nexus.......................................................................................................................... 81
II. Defining Residence................................................................................................... 81

1. Criteria................................................................................................................81
1.1 Formal........................................................................................................ 81
1.2 Substantive................................................................................................ 81

239



Contents

1.3 Mixed Systems...........................................................................................82
2. Tie-Break or no Tie-Break?.................................................................................82

2.1 Companies.................................................................................................. 83
2.2 Collective Investment Funds......................................................................84

a. Not a Resident......................................................................................84
b. Not Eligible to Treaty Benefits............................................................ 84
c. Mutual Agreements..............................................................................84

2.3 Excursus: Individuals..................................................................................85
III. Cross-Border Income................................................................................................. 85

1. Outbound Investments of Resident Companies..................................................85
1.1 Worldwide System..................................................................................... 85
1.2 Territorial System....................................................................................... 86

2. Inbound Investments of Non-Resident Companies............................................86
IV. Interactions Between Domestic Law and International Law................................... 87

1. Integration of International Law Into Swiss Law...............................................87
2. Self-Executing or Not.......................................................................................... 87
3. Precedence of International Law Over National Law.........................................88
4. The So-Called “Negative Effect” of DTTs......................................................... 88

Chapter 7: Double Tax Treaty Mechanisms........................................................................91
I. Double Taxation........................................................................................................ 91

1. Issue 91
2. Definition.............................................................................................................91
3. Delineation...........................................................................................................91

II. Structure of the OECD MC....................................................................................... 93
1. Overview of the Provisions.................................................................................93
2. DTTs Follow a Three-Steps Process...................................................................93

2.1 Scope...........................................................................................................93
a. Personal.................................................................................................93
b. Material.................................................................................................94
c. Territorial............................................................................................. 94
d. Temporal...............................................................................................94

2.2 Taxing Right Assignment...........................................................................94
2.3 Elimination of Residual Source-Residence Conflict..................................95

III. Taxing Rights Allocation (or Assignment)............................................................... 95
1. Economic Allegiance.......................................................................................... 95

240



Contents

2. Threshold
2.1 Level of Economic Presence 95
2.2 PE Concept 96

a. In General 96
b. List of examples 96
c. Agency PE 97

2.3 Exceptions 97
a. Preparatory or Auxiliary Character 97
b. Duration 98
c. Independent Agent 98
d. Automated Equipment 98
e. COVID-19 pandemic 100
f. Home Office 101
g. Remarks 101

2.4 Priority Issues 102
a. Immovable Property 102
b. Dividends/Interests/Royalties 102
c. Capital Gains '....................102

3. Summa Divisio 102
3.1 Business Profits 103
3.2 Passive Income 104

4. Exclusive or Concurrent Allocation of Taxing Rights 104
4.1 “Shall be Taxable Only” 104
4.2 “May Be Taxed” 105

a. Income from Immovable Property: Art. 6(1) OECD MC 105
b. Dividend: Art. 10 OECD MC 105
c. Interest: Art. 11 OECD MC 106

5. Capital Gains 107
5.1 Alienation of Property 107
5.2 Possible Approaches 108
5.3 General Rule 108
5.4 Real Estate Property: Exception to the Rule 108

a. Direct Holding 108
b. Indirect Holding 108

IV. Partnerships I®9
1. Tax Transparent or Tax Subject? 109
2. A Process 109

2.1 Partnership Example 109

241



Contents

2.2 Which Country Takes Precedence?......................................................... 109
a. Attribution of the Partnership’s Income............................................109
b. Income Characterization.....................................................................110

2.3 Unity and Coherence of the DTT..............................................................110
V. Elimination of Double Taxation: Methods............................................................. 110

1. Generalities........................................................................................................HO
2. Exemption or Credit: Illustration.......................................................................Ill

2.1 BigCorp Case Study................................................................................. 112
2.2 BigCorp Alternative Case Study...............................................................113
2.3 BigCorp Final Case Study........................................................................114

3. Swiss Implementation....................................................................................... 115
3.1 Exempted Income..................................................................................... 115
3.2 Tax Credit for Passive Income..................................................................115

VI. Non-Discrimination..................................................................................................117
VII. Mutual Agreement Procedure.................................................................................. 118

1. Generalities....................................................................................................... 118
2. Most Common Illustrations............................................................................... 118
3. Three Year Time Limit to Initiate a MAP.........................................................119
4. Swiss Implementation........................................................................................119
5. Binding Arbitration System............................................................................... 120

Recap Questions................................................................................................................. 123

Part 3: Selected Topics............................................................... 125
Chapter 8: Anti-Abuse Mechanisms.................................................................................. 127

1. Aggressiveness of Firm Behavior......................................................................127
2. Swiss Law Mechanisms.................................................................................... 128

2.1 Law of Contract........................................................................................ 128
2.2 Tax Avoidance...........................................................................................128
2.3 Substance Over Form............................................................................... 130
2.4 Swiss Rules for International Use.............................................................131

3. DTT Mechanisms............................................................................................. 132
3.1 Guiding Principle.......................................................................................132
3.2 Beneficial Owner...................................................................................... 132
3.3 Principal Purpose Test (PPT)....................................................................134
3.4 Specific Anti-Abuse Rule (SAAR).......................................................... 135
3.5 Subject to Tax Rule (STTR).....................................................................136

242



Contents

3.6 OECD MC Preamble................................................................................ 136

Chapter 9: Introduction to BEPS........................................................................................139
I. Closing the Gaps........................................................................................................139

1. Definition............................................................................................................139
2. Examples of BEPS Practices............................................................................. 140

2.1 Interests Deductions.................................................................................. 140
a. Issue.................................................................................................... 140
b. Techniques..........................................................................................141
c. BEPS Response...................................................................................141

2.2 Permanent Establishment and Allocation of Business Profits................142
a. Issue.................................................................................................... 142
b. Principal Structure.............................................................................. 142
c. BEPS Response.................................................................................. 142

3. Action Plan..........................................................................................................143
3.1 15 Actions...................................................................................................143
3.2 Minimum Standards..................................................................................143
3.3 Implementation..........................................................................................144

II. Swiss Implementation............................................................................................... 145
1. MLI 145
2. Bilateral Amendments........................................................................................146

Chapter 10: Exchange of Information................................................................................149
I. Domestic Legal Framework.....................................................................................149

1. Sovereignty......................................................................................................... 149
2. Banking Secrecy..................................................................................................149
3. Tax Evasion and Tax Fraud................................................................................150
4. Change in Swiss Fiscal Policy........................................................................... 152
5. Cooperation......................................................................................................... 155

5.1 International Framework.......................................................................... 155
a. Art. 26 OECD MC.............................................................................. 155
b. Multilateral Instrument: Mutual Assistance Convention

(MAC)................................................................................................. 155
c. Bilateral Instrument: AEol Agreement with the EU......................... 156

5.2 Domestic Framework................................................................................ 157
II. On Request...............................................................................................................158

1. Principles............................................................................................................ 158
1.1 Wide Cooperation......................................................................................158

243



Contents

1.2 Foreseeable Relevance..............................................................................159
1.3 Confidentiality.......................................................................................... 160
1.4 Specialty (or Finality).............................................................................. 160
1.5 Subsidiarity............................................................................................... 160
1.6 Good Faith.................................................................................................161

2. Procedure.......................................................................................................... 161
2.1 In General................................................................................................. 161
2.2 Definition of the Concerned Person..........................................................162
2.3 Formal Requirements................................................................................ 162
2.4 Third Parties............................................................................................. 163
2.5 Appeal.......................................................................................................164

a. Federal Administrative Court.............................................................164
b. Swiss Supreme Court......................................................................... 164

2.6 Group and Collective Requests.................................................................165
2.7 Infringements of Official Orders (Criminal Provision)............................ 166
2.8 Key Steps...................................................................................................166

III. Automatic................................................................................................................167
1. Definition......................................................................................................... 167
2. International Legal Provisions........................................................................... 167
3. Illustration..........................................................................................................168
4. Diagram..............................................................................................................170
5. Implementation Process.................................................................................... 170

5.1 International Law...................................................................................... 170
5.2 Domestic Law............................................................................................171

a. AEoIAct............................................................................................ 171
b. AEol Ordinance....................................................... .'......................... 172

6. Country by Country Report (CbCR)..................................................................172
IV. Spontaneous............................................................................................................ 174

1. Definition......................................................................................................... 174
2. International Legal Basis................................................................................... 174
3. Swiss Implementation....................................................................................... 175

Chapter 11: Transfer Pricing............................................................................................ 177
I. Arm’s Length Principle........................................................................................... 177

1. Legal Framework............................................................................................. 177
1.1 Art. 9 OECD MC.......................................................................................177
1.2 Swiss Law..................................................................................................178

2. Objective........................................................................................................... 178

244



Contents

3. Consequence...................................................................................................... 178
II. Methods.....................................................................................................................179

1. Two-Step Process...............................................................................................179
2. Transaction Methods..........................................................................................180

2.1 Comparable Uncontrolled Price (CUP)...................................................180
2.2 Resale Price...............................................................................................182
2.3 Cost Plus.................................................................................................... 183

3. Profit Methods.................................................................................................... 183
3.1 Transactional Net Margin.........................................................................184
3.2 Profit Split................................................................................................. 184

4. No Priority...........................................................................................................185
5. Financial Transactions........................................................................................185

III. Advance Pricing Agreements.................................................................................. 187
1. Room for Disagreement Between Reasonable People......................................187
2. Objective.............................................................................................................187
3. Swiss Implementation........................................................................................188

IV. Adjustments...............................................................................................................189
1. Primary (or Initial)............................................................................................. 189

1.1 Definition................................................................................................... 189
1.2 Swiss Rules................................................................................................ 189
1.3 Typical Situations......................................................................................190

a. Benefit from Subsidiary to Parent..................................................... 190
b. Benefit from Parent to Subsidiary..................................................... 190
c. Benefit Between Sister Companies................................................... 190

2. Corresponding (or Correlative)......................................................................... 191
3. Secondary............................................................................................................*9^

Chapter 12: Digitalization of the Economy.......................................................................195
I. Two-Pillar Strategy for the 21st Century...................................................................195

1. Realigning Taxation and Value Creation........................................................... 195
2. Consensus-Based Solution................................................................................ 196
3. Weak Points....................................................................................................... I9?

II. Sourcing Revenue (Pillar 1)..................................................................................... 198
1. Scope................................................................................................................... 198
2. Nexus..................................................................................................................198

1993. Quantum............................................................................................................

245



Contents

4. Revenue Sourcing..............................................................................................199
4.1 A Complementary Approach to the Arm’s Length Principle..................199
4.2 Amount A..................................................................................................199
4.3 Amount B................................................................................................. 200

5. Elimination of Double Taxation........................................................................200
6. Dispute Prevention and Resolution mechanisms.............................................. 201
7. Implementation.................................................................................................. 201

III. Global Minimum Tax (Pillar 2)...............................................................................201
1. Background........................................................................................................201
2. Effective Minimum Corporate Tax Rate.......................................................... 202
3. Scope..................................................................................................................202

3.1 Annual Revenue of EUR 750 million or More.........................................202
3.2 De Minimis Exclusion..............................................................................203
3.3 Constituent Entities................................................................................... 203
3.4 Excluded Entities...................................................................................... 204

4. Design of the Rules........................................................................................... 204
5. Illustration..........................................................................................................205
6. Timeline.............................................................................................................207
7. Appreciation.......................................................................................................207

IV. Swiss Implementation.............................................................................................. 207
1. Applying the GloBE Rules to Avoid Foregoing Receipts...............................207
2. Constitutional Amendment................................................................................ 208
3. Illustration of the Additional Tax......................................................................209

Recap Questions.................................................................................................................211

Bibliography.......................................................................................................................213

Index................................................................................................................................... 227

Contents..............................................................................................................................235

246


